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United States Court of Appeals for the 

District of Columbia 

No. 6568. 

Hattie F. Louis, Appellant, 
vs. 

Cary A. Hardee, Receiver, &c. j 

a Supreme Court of the District of Columbia. 

At Law. 

I 

No. 84945. 

Cary A. Hardee, Receiver, Federal-American National 
Bank and Trust Company, a Corporation, Plaintiff, 

vs. j 

Mrs. Hattie F. Louis, Defendant. j 

i 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in $aid Dis¬ 
trict, at the times hereinafter mentioned, tlie following 
papers were filed and proceedings had, in the abov4-entitled 
cause, to wit: 

1 Declaration. 

Filed January 4, 1935. 

In the Supreme Court of the District of Coluihbia. 

Law Number 84945. 

Cary A. Hardee, Receiver, Federal-American Rational 
Bank and Trust Company, a Corporation, Plaintiff, 

vs. 

i 

Mrs. Hattie F. Louis, Defendant. j 

The plaintiff, Cary A. Hardee, Receiver of the federal - 
American National Bank and Trust Company, a corpora- 
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tion, organized and existing under and by virtue of the laws 
of the United States, with its office and principal place of 
business in the District of Columbia, and having a capital 
stock of $2,000,000, sues the defendant, Mrs. Hattie F. 
Louis, for that whereas heretofore, to wit, at Washington, 
in the District of Columbia, on and prior to the third day 
of March, 1933, the said Federal-American National Bank 
and Trust Company, so organized as aforesaid, was en¬ 
gaged in carrying on a general banking business as a Na¬ 
tional Bank under the National Banking Laws of the 
United States, and while so engaged on, to wit, the said 
third day of March, 1933, became and was insolvent within 
the meaning! of the National Banking statutes under which 
it was incorporated and carrying on business, by reason 
whereof, on, to wit, the sixth day of March, 1933, the said 
bank was closed by proclamation of the President of the 
United States, proclaiming, ordering and declaring a bank 
holiday from Monday, the sixth day of March, 1933, to 
Thursday, the ninth day of March, 1933, and thereafter 
continued until the further proclamation of the President, 
and on, to wit, the said sixth day of March, 1933, and for a 
long time prior thereto, the defendant, Mrs. Hattie F. 

Louis, was the owner of certain shares of the capital 
2 stock lin the said Federal-American National Bank 
and Trust Company, to wit, of seventy shares of the 
capital stock of the said bank, of the par value of $20.00 per 
share, which said stock w’as, in the event of the insolvency 
of the said bank, and now’ is, subject to assessment by the 
Comptroller of the Currency, under the statutes of the 
United States applicable to National Banks, and on the 
said date the said seventy shares of stock v’as registered 
in the name of the said defendant, and the plaintiff says 
that by reason of the matters and things aforesaid, the 
Comptroller of the Currency, acting under the authority 
conferred upon him by law’, on, to wit, the fourteenth day 
of March, 1933, placed the said bank under a Conservator, 
and found and declared the said bank to be insolvent, by 
reason w’hereof, on, to wit, the thirty-first day of October, 
1933, the said Comptroller of the Currency appointed the 
plaintiff to be Receiver of the said Federal-American Na¬ 
tional Bank and Trust Company, and the plaintiff duly 
qualified as such Receiver on the first day of November, 
1933; thereafter, on, to wit, the fifth day of July, 1934, the 
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Comptroller of the Currency, acting under the authority of 
the National Banking Laws of the United States, duly 
found that in order to pay the debts of the said Federal- 
American National Bank and Trust Company, it was neces¬ 
sary to enforce the individual liabilities of the stockholders, 
under the said National Banking Statute, and thereupon 
made assessment and requisition upon the shareholders in 
the sum of $2,000,000, whereupon, the plaintiff, acting 
under the authority of the Comptroller of the Currency, 
made demand upon the defendant for her pro rata share 
of the said assessment, to vat, for the sum of $1,400.00, to 
be paid in whole or part on or before the thirteenth day of 
August, 1934, as will more particularly appear in the Bill 
of Particulars hereto attached, by reason whereof it became 
and was the duty of the defendant to pay the said 
3 assessment, in whole or in part, on or before the said 
thirteenth day of August, 1934; nevertheless, the de¬ 
fendant has not, nor had any person for her paid the said 
assessment, or any part thereof, by reason wherec 
now due and owing by the defendant to the pla 
sum of $1,400.00 besides interest at the rate of 
August thirteenth, 1934, and costs. 

HUSTON THOMPSON, 
HERBERT S. WARI), 

Attorneys for Plaintiff. 

Particulars of Demand. 

Assessment Upon Shareholders. 

i 

Treasury Department 
Office of the Comptroller of the Currency! 

No. 10316. 

In the Matter of Federal-American National Banlf & Trust 
Co. of Washington, District of Columbia. 

Washington, D. C., July 5th, 1934. 

To all whom it may concern: 

Whereas, upon a proper accounting by the Receiver 
heretofore appointed to collect the assets of ‘'Federal- 
American National Bank & Trust Co. of Washington,’’ 

2—6568a 
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“District of Columbia/- and upon a valuation of the un¬ 
collected assets remaining in his hands, it appears to my 
satisfaction that in order to pay the debts of such associa¬ 
tion it is necessary to enforce the individual liabilitv of the 
stockholders therefor to the extent hereinafter mentioned, 
as prescribed by Sections 5151 and 5234 of the Revised 
Statutes of the United States, Section lc 15G, Act of June 
30, 1876, and Section 23, Act approved December 23, 1913, 
known as Federal Reserve Act. 

Now, therefore, by virtue of the authority vested in me 
by law, I do hereby make an assessment and requisition 
upon the shareholders of the said “Federal-American 
National Bank & Trust Co. of Washington,” for Two Mil¬ 
lion ($2,000,000.00) Dollars, to be paid by them on or 
4 before the 13th dav of August, 1934, and I hereby 
make demand upon each and every one of them for 
the par value of each and every share of the capital stock 
of said association held or owned by them, respectively, at 
the time of its failure; and I hereby direct Cary A. Hardee, 
the Receiver heretofore appointed, to take all necessary 
proceedings, by suit or otherwise, to enforce to that extent 
the said individual liabilitv of the said shareholders. 

In witness ! whereof I have hereunto set my hand and 
caused my seal of office to be affixed to these presents, at 
the* City of Washington, in the District of Columbia, this 
fifth dav of Julv, A. D. 1934. 

[seal.] ' J. F. T. O’CONNOR, 

Comptroller of the Currency. 

Office of Receiver 

Federal-American National Bank & Trust Co., 

of Washington, 

District of Columbia. 

Washington, D. C., July 14, 1934. 

You will please take notice that the Comptroller of the 
Currency has, on July 5th, 1934, levied an assessment upon 
the shareholders of “Federal-American National Bank & 
Trust Co. of Washington,” on the par value of each and 
every share, payable at the office of the Receiver, on or 
before Aug. 13, i934. 

The Receiver is, however, authorized by the Comptroller 
to grant an extension, without interest, to shareholders who 
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al rate in 
t may be 
ne fourth 
ancl who 


pay 25 per centum of the assessment on or before jtliat date, 
and who will give a written obligation, satisfactorily guar¬ 
anteed, to pay 25 per centum additional on or before Sept. 
13, 1934, 25 per centum additional on or before October 13, 
1934, and the remaining 25 per centum on or before No¬ 
vember 13,1934 

Deferred payments will bear interest at the legj 

the District of Columbia, except that the intere 

abated in the case of any shareholder who pays d 

of his assessment on or before August 13, 1934, 

pays the remaining installments on or before thd dates at 

which thev mature under the terms of this extension. 

•/ 

You are therefore requested to pay the assessment on the 
70 shares of stock standing in vour name in accordance 
with the foregoing order and this notice. Your prompt 
compliance will be of great benefit to creditors of this trust 
and advance materiallv its liquidation. 

CARY A. HARDEE, 

Receiver, Federal-American National 

Bank & Trust Co. of Washington. 

To Mrs. Hattie F. Louis, 2700 Connecticut Avenue, 
Apartment 302, Washington, D. C. 

Note: Make all checks payable to Cary A. Hardee, Re¬ 
ceiver. 

Amount of Assessment, $1,400.00. 1 

5 Plea. 

Filed March 18, 1935. 


, by her 
declara- 


Comes now the defendant, Mrs. Hattie F. Loui 
attorney, Harold P. Ganss, and for a plea to the 
tion filed herein represents in this Honorable Coupt as fol¬ 
lows : 


1. That she is a resident of the District of Colui 
is and has been since prior to the third day of Mai 
the owner of seventy (70) shares of the capital 
the Federal-American National Bank and Trust Company, 
a corporation, having its principal offices in the District of 
Columbia and engaged in the banking business 
under the National Banking Laws of the United St 


nbia and 
ch, 1933, 
stock of 


therein 
ates. 
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2. That the plaintiff, Cary A. Hardee, is a receiver of the 
said Federal-American National Bank and Trust Company 
having been appointed by the Comptroller of Currency on 
or about the thirty-first day of October, 1933, and is now 
engaged in the conducting of the affairs of said Federal- 
American National Bank and Trust Company during its 
liquidation. 

3. That on hr about the 5th day of July, 1934, the Comp¬ 
troller of Currencv announced that the said Federal-Amer- 
ican National Bank and Trust Company was on his finding, 
after an accounting by the receiver, insolvent; and that he 
therefore demanded of each and every stockholder of said 
Federal-American National Bank and Trust Company a 
payment of an amount equal to the par value of the shares 
held by each, and on or about the same dav the receiver 
notified the defendant that the amount of assessment 
against her was Fourteen Hundred Dollars ($1,400.00) and 
demanded payment of said amount. 

4. That the defendant was a stockholder of said Federal- 
American National Bank and Trust Company on the Gth 

day of March, 1933, when the President of the United 
G States proclaimed under alleged authority of the 

Trading with the Enemy Act, a bank holiday 
throughout the United States and that bv reason of said 
proclamation the said Federal-American National Bank 
and Trust Company as all other banks did, closed and re¬ 
mained closed until the 14tli day of March, 1933, when it 
was allowed to reopen for certain purposes but not for the 
purpose of engaging in the general banking business, but 
under the management of one John Poole, the President of 
said bank, who had been appointed Conservator of the said 
bank by the Comptroller of Currency of the United States 
acting under authority of an act of Congress of the United 
States of March 9th, 1933, and known as the “Bank Con¬ 
servation Act”, which provided among other things, that 
when the Comptroller of Currency should deem it neces¬ 
sary in order to conserve assets of any bank for the ben¬ 
efit of the depositors and creditors thereof, he might ap¬ 
point a Conservator, who might take such action as may be 
necessary to conserve the assets pending disposition of the 
business of the bank as provided by law, and further the 
Conservator shall have all rights powers and duties of a 
receiver of a National Bank. Defendant is advised and be- 
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lieves and therefore avers that the rights powers and 
duties so referred to in the said act are limited to the con¬ 
servation as distinguished from the disposition of the 
assets in the control of the conservator. 

5. But, thereafter, on to wit, the first day of September, 
1933, the said John Poole, under the direction of the Comp¬ 
troller of Currency of the United States and as Conserva¬ 
tor of the said bank, filed a petition in this Honorable 
Court reciting that the Hamilton National Bank was in the 
course of organizing in the City of Washington, District 
of Columbia, and that the said Hamilton National Bank was 
to purchase for cash from the Conservator of the Federal- 

American National Bank and Trust Company certain 
7 of its assets, designated as “quick assets 7 ’, the fur¬ 
niture and fixtures of the Federal-American Na¬ 
tional Bank and Trust Company and certain of the bills 
receivable of the Federal-American National Bank and 
Trust Company for a total sum of approximately) $4,420,- 
422.19, the said “quick assets” to be sold at currenjt market 
value as of date of transfer, and the bills receivable at 
face value with mutual adjustment of interest. 

That attached to said petition was a copy of the con¬ 
tract and approved by the Comptroller of Currency, but 
there was not attached a list of the so-called ‘‘quick 
assets”, nor a list of the bills receivable, nor a list of the 
furniture and fixtures. 

6. On September 7, 1933, an order was passed in said 
cause, being No. 38 on the miscellaneous docket of this 
Honorable Court, approving and ratifying the s lid sale 
although the full contract of said sale was not submitted 
to the Court. Acting upon the authority of the said order 
the Conservator of the said Bank and Trust Company 
transferred and sold to the said Hamilton National Bank 
the above referred to assets of the said Federal-American 
National Bank and Trust Company at a price grossly un¬ 
fair to the depositors, creditors and stockholders of ^he said 
Bank and Trust Company and to this Defendant, pefend- 
ant claims that she is entitled to an accounting f\'om the 
said Hamilton National Bank for and of the assets of the 
said Federal-American National Bank and Trust Company 
transferred under the assumed authority of said opler on 
the following grounds: 

! i 

i 
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(a) That there is no authority in law for the sale of 
any assets of the Bank except for the purpose of conserva¬ 
tion and the petition stated no purpose of conservation in 
connection with the proposed sale or otherwise. 

(b) The full contract was not submitted to the Court 
for approval in that certain s/?cedules stated as part 

8 of the contract of sale were not attached to the con¬ 
tract, and not presented to the Court according to 

its records. 

(c) By its terms the contract was grossly unfair to the 
Federal-American National Bank and Trust Company, its 
depositors, its creditors and stockholders and grossly ad¬ 
vantageous to the Hamilton National Bank for the reason, 
among others, that bills receivable, among those assets clas¬ 
sified as Class A were to be sold at face value with mutual 
adjustment of interest at date of transfer, bonds were to 
be sold at current market price as of date of delivery with 
adjustment of interest when interest bearing without re¬ 
gard to actual value or prospects of increased market value, 
and defendant has been advised and believes and accord- 
inglv avers that in manv instances bonds so sold have verv 
largely increased in market price since the sale with a 
large profit to the Hamilton National Bank and a corre¬ 
sponding loss to the Federal-American National Bank and 
Trust Company, its depositors, creditors and stockholders, 
and defendant believes that upon discovery being made by 
the Hamilton National Bank, the Comptroller of Currency, 
the Conservator and the plaintiff receiver such instances 
will be disclosed in a verv large amount and sufficient in 
the aggregate to avoid the necessity of any assessment 
against the defendant as stockholder, or anv other stock- 
holder. Further the Hamilton National Bank has the privi¬ 
lege of returning to the Federal-American National Bank 
and Trust Company under control and operation of the 
receiver plaintiff herein any of the assets transferred to it 
by the said sale and select other assets in their place from 
the best assets of the Federal-American National Bank and 
Trust Company which is grossly unfair and detrimental to 
the Federal-American National Bank and Trust Company, 
its depositors, creditors and stockholders. Further under 

said contract the Conservator purports to have made 

9 the sale for the purpose of paying dividends to the 
depositors, but under the Bank Conservation Act, 

the conservatpr is limited in payment to what funds he has 
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in the course of business and cannot sell the assetts in order 
to make payments. 


7. During the time immediately preceding the 


tion of the Hamilton National Bank the Comptroller of 


orgamza- 


Federal- 

directors 


Currency and his representatives gave to the 
American National Bank and Trust Company, its 
and stockholders such assurances as were tantamount to 
the representation that the Bank was not insolvent and that 
a receiver would not be appointed and that if thcj plan for 
the organization of the Hamilton National Bank should be 
perfected there would be an orderly and sympathetic con¬ 
servation and liquidation of the Federal-America^ National 
Bank and Trust Company. 

8. However, and notwithstanding the aforementioned 
representations made by the Comptroller and his represent¬ 
atives on to wit, November 1st, 1933, Carrie A, Hardee, 
plaintiff herein, was appointed Receiver by the Comptroller 

of Cur renew 
% 

9. Defendant is informed and believes and 
avers that many departments, agencies and offici 
United States Government had deposited accounts in the 
Federal-American National Bank and Trust Company prior 
to the appointment of a receiver and required the} same to 
be secured by United States bonds or other substantial in- 

reiver or 


therefore 
Is of the 


vestments, that after the appointment of the ree 
conservator the said departments, agencies and officials 

necessi- 
purpose 
National 
and 


ors 


required the payment of said funds and thereby 
tated the sale of the United States bonds for the 
and caused a great loss to the Federal-American 
Bank and Trust Company, its depositors, credi 
stockholders, and defendant does not know and cannot 
ascertain except by discovery and accounting whether the 
said sale of bonds was made during the receivership 
10 or the conservatorship, the exact amount of bonds 
sold for that purpose, the exact amount of the pay¬ 
ment so made to the said departments, agencies and offi¬ 
cials, or the exact amount at which the said bonds were 
either acquired or sold. Defendant is advised andj believes 
and therefore avers that there was no authority at law for 
the taking of the collateral security to pay said accounts 
and all who participated therein should be made to account 
for such taking to the Federal-American National Bank and 
Trust Company, its depositors, creditors and stockholders. 
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10. Plaintiff is informed and believes and therefore avers 
that the expenses of the conservatorship and receivership 
have been excessive and exorbitant and extravagant and 
that during the conservatorship the cost and expenses of 
promoting the organization of the Hamilton National Bank 
were defrayed and borne in the large part out of the assets 
of the Federal-American National Bank and Trust Com¬ 
pany and this under the direction of the Comptroller of 
Currency and with his consent, and the Conservator and 
his agents should be required to make good to the Federal- 
American National Bank and Trust Company, its deposi¬ 
tors, creditors, and stockholders all loss and damage and 
account for the expenditures in this connection and that 
upon such full accounting there will be no occasion for 
the assessment. 


11. The defendant therefore states that because of the 
waste of the assets of the Federal-American National Bank 
and Trust Company, the unauthorized use and disposition 
thereof, tlie unfair advantage taken of the depositors, credi¬ 
tors and stockholders of the Federal-American National 
Bank and Trust Company and the assurances offered by 
the Comptroller of Currency and his representatives that, 
there would be an orderly and sympathetic liquidation of 
the said Bank. It would be inequitable and unjust 
11 for this Court to give judgment on the declaration 
herein without first having fullv heard the cireum- 
stances of the disposition of the assets of the Federal- 
American National Bank and Trust Company, a full ac¬ 
counting of the said assets and funds and a complete dis¬ 
closure of the contract wherebv the assets were transferred 
to the Hamilton National Bank. 


12. This defendant further states that this equitable plea 
is based on a cause of action now pending in the Supreme 
Court of the District of Columbia in the case of Davis 
Trust Company et al. vs. Cary A. Hardee et al., and is 
similar in each and every respect thereto. That in order 
to avoid a multiplicity of suits this defendant asks that 
this cause of action be referred to a Court of Equity for 
final determination of the matters and things herein set 
forth, wherefore, defendant prays: 


(1) That this action be suspended pending a full dis¬ 
closure of the circumstances surrounding the transfer of 
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the assets of the Federal-American National Bank and 
Trust Company to the Hamilton National Bank. 

(2) That full discovery thereof be ordered. 

(3) That a full accounting of the handling of tjhe funds 
of the Federal-American National Bank and Trjist Com¬ 
pany both during the conservatorship and during the re¬ 
ceivership be ordered. 

(4) And for such other and further relief as to |he Court 
mav seem proper and meet. 

HATTIE F. ilOUIS. 

HAROLD P. GANSS, 

Attorney for Defendant. 


District of Columbia, ss: 

\ 

I, Hattie F. Louis, being first duly sworn on oat|b depose 
and say that I have read the aforegoing pl<ja by me 
12 subscribed and do verily believe the statements and 
facts therein contained are true. 

HATTIE F. LOUIS. 

Subscribed and sworn to before me this 14th day of 


March, 1935. 
[seal.] 


ROBERT T. IlIGHFIEuj), 


Notary Public! D. C. 


Motion to Strike Plea, or, in the Alternative, Certain 

Parts Thereof. 


Filed April 16, 1935. 


Comes now the plaintiff in the above entitled c^use and 
respectfully moves this Honorable Court to strike the plea 
by the defendant filed, for the following reasons: 

1. The plea fails to state a defense to the c^use of 
action. 

2. The plea, which is of an equitable nature, jfails to 
state any grounds for the intervention of equity. 

3. The alleged equitable defenses, on which the defend¬ 
ant relies, are not defenses available to a stockholder in 
an insolvent national bank. 

4. That the plea is multifarious. 
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5. And for other reasons apparent upon the face of the 
record, or, 

In the alternative, plaintiff moves to strike the hereafter 
designated matter for the reasons stated: 

1. Par. 4, page 3, last sentence, reading as follows: 

“Defendant is advised and believes and therefore avers 
that the rights, powers and duties so referred to in the 
said act are limited to the conservation as distinguished 
from the disposition of the assets in the control of the con¬ 
servator.” 

a. For the reason that this matter is a conclusion of law 
and violates Equity Pule Xo. 7. 

13 b. This is matter of which the court should take 
judicial notice to the contrary, and violates Equity 
Rule Xo. 7. 

2. All of Par. 5. 

For the reason that no fact is stated which constitutes 
either a legal or an equitable defense to this suit. 

3. All of Par. 6. 

For the reason that no fact is stated which constitutes 
either a legal or an equitable defense to this suit. 

4. All of Par. 7. 

For the reason that no fact is stated which constitutes 
either a legal or an equitable defense to this suit. 

5. All of Par. 8. 

For the reason that no fact is stated which constitutes 
either a legal or an equitable defense to this suit. 

6. All of Par. 9. 

a. For the reason that no fact is stated which constitutes 
either a legal or an equitable defense to this suit. 

b. For the further reason that a collateral issue of this 
character cannot be interposed in a suit to enforce a stock 
assessment. 

c. An issue of the character here attempted to be inter¬ 
posed can be raised only by the bank in an action wherein 
it appears that the Comptroller of the Currency and the 
Receiver have refused to act, after demand has been made. 

d. And for other reasons apparent upon the face of the 
record. 

7. All of Par. 10. 
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For the reason that this is not matter which dan be set 
up as a defense by a stockholder to a stock assessinent suit. 
These expenses are committed to the discretion of the 
Comptroller of the Currency and a stockholder dannot re¬ 
quire an accounting. 

8. All of Par. 11. 

For the reason that this is not matter which dan be set 
up as a defense by a stockholder to a stock assessment suit, 
only conclusions of law being stated. 

9. All of Par. 12. j 

a. For the reason that this is not matter which can be 

set up as a defense by a stockholder to a stock as- 
14 sessment suit, because it is in nowise pertinent to 
this issue. 

b. And for the further reason that this paragraph is an 
attempt to introduce into this action at law the issues raised 
in an equity cause between different parties, involving dif¬ 
ferent securities, in which action, if otherwise proper, de¬ 
fendant might intervene. However, he seeks by this para¬ 
graph to bring about the intervention, in this cause, of the 
parties to Davis Trust Co. et al. v. Hardee, without the con¬ 
sent of either party. 

3. Finally, that this answer is without equity and there¬ 
fore presents no ground for reference to a Court of Equitv. 

HUSTON THOMPSON, 
HERBERT S. WARD, 
Attorneys for Cary A. Hardee. 

Motion to Strike from the Record the Motion to Strike Plea. 

Filed April 22,1935. 


Comes now the defendant, Hattie F. Louis, by h|er attor¬ 
ney, Harold P. Ganss, and moves this court to strike from 
the record the motion tiled herein by the plaintiff to strike 
the plea or certain parts thereof for the reason that issue 
has already been joined. 

HAROLD P. GANSS, 
Attorney for Defendant. 
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Motion to Refer Cause to Equity Branch. 

Filed April 22, 1935. 

******* 

Comes now the defendant, Hattie F. Louis, by her attor¬ 
ney, Harold P. Ganss, and moves this court to refer the 
above cause of action to the Equity Branch of this court 
for the reason that the defendant raises an equitable de¬ 
fense to the plaintiff’s cause of action. 

HAROLD P. GANSS, 
Attorney for Defendant. 

15 Memorandum Opinion. 

Filed May 4, 1935. 

******* 


The motion to strike plea raises objections which go to 
the legal sufficiency of the plea. In my opinion the plea is 
bad in substance. It fails to state a good defense. Treat¬ 
ing the motion as a demurrer to the plea, it will be sus¬ 
tained. It follows that the motion to strike the aforesaid 
motion to strike plea and the motion to refer case to equity 
branch, &c., must fall; accordingly both motions will be 
denied. 

PROCTOR, J. 

Supreme Court of the District of Columbia. 

Thursday, July 18, 1935. 

Session resumed pursuant to adjournment, Hon. 0. R. 
Luhring, Justice, presiding. 

******* 

As of Julv 12. 

•/ 

Comes now the plaintiff by his attorneys of record and 
prays judgment by default against the defendant herein, 
whereupon, it appearing to the Court that a motion to 
strike plea which was treated as a demurrer to plea was 
sustained upon the 4th day of May, 1935, and that the mo- 
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tion to strike motion to strike plea and motion to jrefer case 
to equity branch of the Court were each and severally de¬ 
nied on the 4tli day of May, 1935, with leave to Jlead over 
within five days thereof, and it further appearing* that no 
pleading has been filed herein since that date, and the time 
allowed for such pleading having expired, it is ordered that 
judgment by default be entered herein against the defend¬ 
ant. 

Wherefore, it is considered that plaintiff recover of the 
defendant herein the sum of One Thousand Four 
Hundred Dollars ($1,400.00) with interest; thereon 
from August 13, 1934, together with costs pf suit to 
be taxed bv the clerk and have execution thereof. 

cox, 

ustice. 

Exceptions to the Judgment Entered Herein. 

Filed July 18, 1935. 


1G 


* 


* 




* 


Now comes Harold P. Gauss, attorney for the defendant, 
and takes the following exceptions to the default judgment 
rendered herein: 

i 

1. That the judgment was irregularly entered, j 

2. That the judgment was rendered on a demurrer which 
is not according to the rules of practice of the Supreme 
Court of the District of Columbia. 

3. That the judgment was rendered without notice. 

4. That the plea set forth an equitable defensp in ac¬ 
cordance with the practice in cases of like character. 

5. For other errors that are apparent on the faeje of the 
record. 

HAROLD P. GANSS, 
Attorney for the Defendant. 

Memoranda . j 

July 18, 1935.—Appeal noted from judgment of July 12, 
1935, in open court. Bond on appeal fixed at $100, or 
$50 cash. j 

Waiver of citation on appeal. 

August 1,1935.—Undertaking on appeal ($100) approved 
and tiled. 
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HATTIE F. LOUIS VS. CARY A. HARDEE, RECEIVER. 

17 Assignment of Errors. 

Filed August 15,1935. 

Now comes Hattie F. Louis, the appellant in the above 
entitled cause, and savs that the Court erred as follows: 

I. 

In overruling the Motion to Strike the Motion to Strike 
the Plea. 

II. 

In construing the Motion to Strike the Plea as a de¬ 
murrer and in sustaining said demurrer. 

III. 

In granting judgment without notice to the defendant. 

IV. 

In granting judgment by default wherein the claim is 
not based on a contract nor for a liquidated sum. 

V. 

In granting judgment wherein no affidavit of merit was 
filed in support of declaration. 

VI. 

In not holding the equitable defense sufficient as a matter 
of law. 

VII. 

In other respects apparent of record. 

i HAROLD P. GAXSS, 

Attorney for Defendant. 

Receipt of a copy of the foregoing acknowledged this 15th 
dav of August, 1935. 

HUSTOX THOMPSOX, 

HERBERT S. WARD, 

ByL. CARROLL, 

i Attorneys for Plaintiff. 
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HATTIE F. LOUIS VS. CARY A. HARDEE, RECEIVER. 17 

Designation of Record. 

Filed August 15, 1935. 

#####«!t # 

Now conies Hattie F. Louis, the appellant in the above 
entitled cause, and designates the parts of the record which 
she desires to have included in the transcript, said parts 
being considered sufficient for the determination of the 
questions raised on appeal, namely: 

1. Declaration. 

2. Plea of Defendant. 

3. Motion to Strike Plea. 

4. Motion to strike from record the Motion to Strike Plea. 

5. Motion to refer cause to Equity Branch. 

6. Entrv of Judgment. 

7. Memorandum opinion of Justice Proctor. 

S. Exceptions to judgment entered herein. 

9. Noting of appeal and waiver of citation on appeal. 

10. Assignment of errors. 

Together with a copy of this Designation. 

Dated this 15 dav of August, 1935. 

HAROLD P. GANS8|, 
Attorney for Appellant. 

Service of a copy hereby acknowledged this 15thj day of 
August, 1935. 

HUSTON THOMPSON,] 
HERBERT S. WARD, ! 

ByL. CARROLL, 

Attorneys for Appellee. 

I 

19 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hcrebv certifv the foregoing 
pages numbered from 1 to 18, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part pf this 
transcript, in cause No. 84945 at Law, wherein Cprv A. 


IS HATTIE F. LOUIS VS. VARY A. HARDEE, RECEIVER. 


Hardee, Receiver, Federal-American National Bank and 

Trust Company, a corporation, is plaintiff and Mrs. Hattie 

F. Louis is defendant, as the same remains upon the files 

and of record in said Court. 

In testimonv whereof I hereunto subscribe mv name and 
• • 

affix the seal of said Court, at the City of Washington, in 
said District, this 19th day of September, 1935. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM. 

Clerk , 

By CHAS. B. COFLIN, 

I Assistant Clerk. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 6568. Hattie F. Louis, Appellant, vs. Cary A. Hardee, 
Receiver, &c. United States Court of Appeals for the Dis¬ 
trict of Columbia. Filed Oct. 8, 1935. Henry W. Hodges, 
Clerk. 
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IN THE 


United States Court of Appeals for the 

District of Columbia 


OCTOBER TERM, 1935 


No. 6568 


HATTIE F. LOUIS, Appellant, 

vs. 


CARY A. HARDEE, Receiver, Federal American 
National Bank and Trust Company, a Corporation. 


BRIEF ON BEHALF OF APPELLANT. 


Disposition of Case. 

This is an appeal by the defendant in the lower court from 
a judgment rendered by the Supreme Court of the jDistrict 
of Columbia sitting as a law court, in favor of the plaintiff in 
the sum of one thousand four hundred dollars ($l,4(p0) with 
interest from August 13, 1934, together with costs of suit, 
said judgment by default having been granted after the 
plaintiff’s demurrer to the defendant’s plea had been 
sustained. 




Statement of Facts. 


The plaintiff in the lower court instituted suit as the re¬ 
ceiver for the Federal American National Bank and Trust 
Company, a corporation, for a stock assessment levied by 
the Comptroller of the Currency. To the declaration the de¬ 
fendant filed an equitable plea settingup numerous equitable 
defenses. Approximately one month after filing of plea the 
plaintiff filed a motion to strike the plea or parts thereof, to 
which motion the defendant filed a motion to strike from the 
record the plaintiff’s motion. A motion was also filed by the 
defendant to refer the cause to the equity branch of the 
court. 

Thereafter the court construed the plaintiff’s motion as a 
demurrer sustaining the said demurrer and holding the plea 
bad in substance and overruling the defendant’s motion to 
strike the motion of the plaintiff, and the motion to refer the 
case to the equity branch. 

Approximately two and a half months later the plaintiff, 
without notice to the defendant, appeared ex parte and 
obtained a judgment by default. From which judgment the 
said defendant takes this appeal. 

Errors Relied Upon by Appellant. 

The appellant relies on the following errors: 

1. That the court erred in overruling the motion to strike 
the motion to strike the plea. 

2. The court erred in granting judgment without notice 
to the defendant. 

3. The court erred in granting judgment by default 
wherein the claim is not based on contract or for a liquidated 


sum. 
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4. The court erred in granting judgment wherein no affi¬ 
davit of merit was filed in support of the declaration. 

5. The court erred in not holding the equitable defense as 
set forth in the plea sufficient as a matter of law. 

ARGUMENT. 


I. 

THE MOTION TO STRIKE FROM THE RECORD 
THE MOTION OF THE PLAINTIFF TO STRIKE THE 
PLEA SHOULD HAVE BEEN GRANTED. 

Law Rule 31: 

i 

1 

“ Joinder in issue not required—Unless witljin five 
days after the filing of the last preceding pleading in a 
cause which tenders an issue of fact, the opposite party 
shall file a reply containing new affirmative maitter in 
opposition thereto, the cause shall be deemed at issue; 
and no formal joinder in issue shall be required.” 

The plea was filed March 18,1935 and tendered several is¬ 
sues of fact. The motion to strike the plea was not filed until 
April 16,1935 and should have been stricken from the record 
on the defendant’s motion to strike from the record the 
motion to strike the plea, as issue had automatically been 
joined under law Rule 31. 

II. 

JUDGMENT SHOULD NOT HAVE BEEN ENTERED 
WITHOUT NOTICE TO DEFENDANT. 

Law Rule 24: 

1. “Time for—After plea is filed and served, the 
replication, rejoinder, and so on, till issue is joined, 
shall each be filed and served within five days afj;er the 
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“In addition to receiverships, for which ample pro¬ 
vision already existed, Congress, by the new legisla¬ 
tion, provided for the regulation of banks too weak to 
continue as solvent institutions but not so impaired as 
to require winding up by receivers. Comparison of 
the Bank Conservation Act with the Statutes governing 
receiverships 12 (U. S. C. A. 191 to 200) shows that 
they are of the same species, differing principally in 
the object of the proceedings; the conservatorship 
looking to the possible rehabilitation, the receivership, 
to dissolution. ” 

The Confirmation of the Sale of the Assets of the Federal- 

American National Bank to the Hamilton National Bank 

Was Procured by Fraud. 

There was fraud in the procurement of the confirmation 
because: 

1. There was not attached to the petition a list of the 
so-called “quick assets,” nor a list of the bills receivable, 
nor a list of the furniture and fixtures. 

2. The full contract was not submitted to the Court for 
approval in that certain schedules stated as part of the 
contract of sale were not attached to the contract, and not 
presented to the Court. 

3. The terms of the contract were grossly unfair to the 
Federal-American National Bank and Trust Company, its 
depositors, its creditors and stockholders and the price re¬ 
ceived for the Bank’s assets was grossly inadequate al¬ 
though this was not known by the court because it did not 
have the full contract and the schedules of the assets 
before it. 

The defendant believes that all the proceedings regard¬ 
ing the sale were ex parte and the action of the Court 
therein was in no sense judicial, and the entire proceeding 
was purely administrative. 
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The defendant further believes that even if the sale were 
a judicial one the same result should be reached. 

Paulett v. Peabody, 3 Nebr. 196, 197. j 

“Judicial sales should be conducted with the utmost 
fairness and good faith. Indeed the rules whicbj govern 
them are not less stringent than in ordinary ciises.” 

Omaha Loan, etc., Assoc, v. Hendee, 77 Nebr. 12, 108 
N. W. 190. | 

Interstate Coal Co. v. Eaton, 131 Va. 162, 173, 108 S. E. 
881. 

“There are many cases in which the power, right 
and duty of chancery courts to supervise sales ordered 
by their decrees and to protect the parties from all 
fraud, mistake, unfairness and imposition by setting 
aside such sales, is recognized. Indeed, it may be said 
that for the prevention of fraud and imposition, the 
rule is universally recognized as applicable |o such 
sales.” 

35 Corpus Juris (p. 99): 

“Since a judicial sale should be conducted with the 
utmost fairness and good faith, fraud, unfairness, mis¬ 
representation, or imposition practiced thereat, is a 
sufficient ground for setting it aside.” 

Citing: j 

Cocks v. Izard, 7 Wall. 559, 19 L. Ed. 275; 

Alexandria Bank v. Taylor, 2 F. Cas. No. 854, 5 Crouch 

C. C. 314. 

A judicial sale may be the attacked even after confirma¬ 
tion. 


Cocks v. Izard, supra; 

Lisle v. Lisle, 4 Ky. L. 895, 12 Ky. Ap. 71. 
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A judicial sale may be attacked collaterally either for 
a want of i jurisdiction in the court ordering it or fraud 
practiced in effecting it. 

Gallaher v. Collins, 7 Watts (Pa.) 552; 

Shriver v. Lynn, 2 How. 43, 11 L. Ed. 172; 

Stansbury v. Inglehart, 20 D. C. 134 (App. 151 U. S. 

68, 14 C. Ct. 237, 38 L. Ed. 76). 

The Averments in Numbered Paragraph (9) Clearly Show 
Illegal Pledges and Preferential Payments. 

The substantial averments in paragraph (9) are that 
many departments, agencies and officials of the United 
States Government had deposited accounts in the Federal- 
American Rational Bank and Trust Company prior to the 
appointment of a receiver and required the same to be se¬ 
cured bv United States bonds or other substantial invest- 
ments and that after the appointment of the receiver or 
conservator the said departments, agencies and officials 
required the payment of said funds, thereby necessitating 
the sale of the United States bonds and causing great loss. 

The amendment of 1930 of the National Bank Act de¬ 
clares that 

“any association may, upon the deposit with it of 
public money of a state or any political subdivision 
thereof, give security for the safe keeping and prompt 
payment of the money so deposited, of the same kind 
as is authorized by the law of the state in which such 
association is located in the case of other banking in¬ 
stitutions in the state.’’ 

The 1930 amendment was not enacted merely in order to 
settle doubts as to the power of a national bank to pledge 
its assets to secure deposits, the amendment indicating 
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rather that Congress believed that the original act had not 
granted general power to pledge assets to secure deposits. 

Texas and P. R. Co. v. Pottorff (1934), 291 U. S. 245, 
78 L. Ed. 777, 54 S. Ct. 416. 

As indicated in the case of Lewis v. Fidelity & D. Co. of 
Maryland, 292 IT. S. —, 78 L. Ed. —, 54 S. Ct. 848, a na¬ 
tional bank did not, prior to the amendment of 1^30, have 
power to make any pledge to secure deposits, except Fed¬ 
eral deposits specifically provided for by the acts of Con¬ 
gress. The court cites its decisions in Texas & P. R. Com¬ 
pany v. Pottorff (1934), supra (which involved the ques¬ 
tion of power of a national bank to pledge its Assets to 
secure a private deposit) and Marion v. Sneeden (1934), 
291 U. S. 262, 78 L. Ed. 787, 54 S. Ct, 421 (which 'involved 
a pledge by a national bank of bonds to secure deposits of 
funds of a municipal corporation). These cases hold that 
the power of a national bank to pledge its assets to secure 
a deposit of funds, private or municipal, is not implied 
from a general grant of power “necessary to carijy on the 
business of banking * * # by receiving deposit!?.” 

In Griffin v. Royal (1934, C. C. A., 4th), 70 F. (2) 103, 
the court, referring to the Federal Supreme Court, deci¬ 
sions above cited, said that they established the fule that 
a national bank is without power to pledge its Assets to 
secure a private deposit, and that, except as to cerjain Fed¬ 
eral funds covered by specific statutes , it has power to make 
such pledge to secure deposits of public funds only as 
allowed by the 1930 Amendment, supra. 

The power of a national bank, therefore, to pledge its 
assets to secure deposits of public moneys, or to give a lien 
on such assets as security, arises only by virtue of the 
banking statute above referred to; and this in tufn makes 
the right depend on the law of the state in which the bank 
is located. 
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Marion v. Sneeden, supra. 

The court says: 

“In some states national banks had, prior to the 
1930 Amendment, frequently pledged assets to secure 
public deposits of the state or of a political subdivision 
thereof; Comptrollers of the Currency knew that this 
was being done; and they assumed that the banks had 
the power so to do. But the assumption was errone¬ 
ous. The contention that such power is generally 
necessary in the business of deposit banking has not 
been sustained.” 

O'Connor v. Rhodes, 63 W. L. R. 669 (1935). 

Mr. Justice Groner speaking for this court said (p. 671): 

“We take the Pottorff and Sneeden cases to hold 
that under the national banking laws a national bank 
has no power to pledge its assets to secure a deposit, 
private or public, unless it is authorized or required 
to do sq by an appropriate act of Congress.” 

Again this court said (p. 671) : 

“There is nothing to show that the depository bank 
was designated by the Secretary of the Treasury, 
under regulations prescribed by himself, to receive the 
deposits oi* that he exacted the pledges which are 
the subject matter of the suit.” 

And again this court said (p. 673): 

“In this aspect, the funds of these two depositors 
are in all respects similar to a private deposit unless 
the fact that they are public moneys, as to which we 
express no opinion, changes the rule, and we think it 
does not; for in the Cook County Bank Case (107 U. S. 
445) it [was held that the claim of the United States 
for postal funds (which of course were public moneys) 
deposited by the postmaster at Chicago was entitled to 
no priority of payment from the assets of an insolvent 
national bank over private deposits of private de¬ 
positors.” 
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This Defendant is Entitled to Her Day in Couri to be 
Heard Upon Her Several Defenses. 


7 Corpus Juris —p. 777: 

The comptroller’s order is conclusive as to the Necessity 

of the assessment and is not subject to collateral attack; 

but it is not conclusive as to the individual liabilitv of anv 

* » 


particular person as a stockholder. (Citing McClaine v. 
Rankin, 197 U. S. 154, 25 S. Ct. 410, 49 L. Ed. 702; Concord 
First Nat. Bank v. Hawkins, 174 U. S. 364, 19 S. Ct. 739, 
43 L. Ed. 1007.) 

Moss v. WJiitzel, 108 Fed. 579: 

Action at law instituted by plaintiff, as receiver, to re¬ 
cover of the defendant, as a stockholder of an insolvent 
national bank placed by the comptroller in charge of the 
plaintiff as receiver. Defended on the ground that the lia¬ 
bility of the insolvent bank, which the stockholders were 
called to meet, was predicated on a judgment illegally 


obtained by the receiver. 

* 

Mr. Justice Philips said (p. 581): “The Supreme Court 
has not held that a stockholder, when sued by the receive]*, 
is precluded from defending on the ground that he is not a 
stockholder, or that he owes nothing as such stockholder, 
or that there is in fact no debt or obligation of the bank 
existing at the time of the suit against the stockholder. If 
this defense is not permitted to the stockholder wljen called 
upon to pay an assessment based upon such judgment not 
conclusive against him, when, where, and how is lie to find 


relief from the unjust exaction demanded of him? He has 
not hitherto had his day in court. He had nc} hearing 
before the comptroller prior to the assessment. fThe stat¬ 
ute makes no provision for such hearing before the comp¬ 
troller. The comptroller acts upon reports laid before him 
by the receiver respecting the liabilities of the bank and its 
assets. On this ex parte showing he decides 4 s to the 
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necessity and amount of the assessment. This action of 
his is not reviewable. If the stockholder when sued bv the 
receiver stands mute and suffers judgment to go by default, 
has he had his day in court ? Could he pay the judgment 
against him, and then have any standing anywhere in court 
to restrain the receiver from paying over the fund to the 
judgment creditor of the bank? It is said that the statute 
provides that, if there is any surplus in the hands of the 
receiver after the debts of the insolvent bank are paid, it 
would go back, pro rata, to the stockholders who paid their 
assessment. This would afford verv little consolation to the 


stockholder after the money collected from him had been 
paid over in satisfaction of the debt for which the stock¬ 
holder is npt in law and conscience bound. On the other 
hand, the receiver (so says the Supreme Court) “represents 
both the creditors and the association,” Kennedy v. Gibson, 
8 Wall. 506, 19 L. Ed. 476, and therefore the judgment 
against him in this action would conclude him both as to the 
receiver and the creditor. Cromwell v. Sac. Co., 94 U. S. 
351, 24 L. Ed. 195. It seems to me that, to sustain the con¬ 
tention of plaintiff, the court must read into the statute not 
only that congress intended that the comptroller should be 
the exclusive judge as to when an assessment on the share¬ 
holders should be made, and the amount thereof, but that 
he is also so far clothed with judicial functions as to con¬ 
clude the shareholder from contesting the fact as to the 
validity or existence of any liability which the property of 
the shareholder is taxed to pay. This would carry the rep¬ 
resentative character of the receiver bevond what the Su- 

i % 

preme Court has said—that he represents the creditors and 
the association—by holding* that he also represents the 
shareholders, when called upon to pay the assessment. It 
seems to me that this would overturn the maxim that every 
man is entitled to his day in court, and would violate the 
fifth amendment to the Federal Constitution, in depriving 
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the shareholder of property “without due process of law.” 
While the phrase “due process of law,” as applied in this 
country, is more or less controlled by its application to the 
facts and conditions of the particular case, yet in its univer¬ 
sality it implies the right of the person to be affected by a 
judicial proceeding against him “to be present before the 
tribunal which pronounces judgment upon the question of 
life, liberty, or property, in its most comprehensive sense; 
to be heard by testimony or otherwise, and to have the right 
of controverting by proof every material fact which bears 
on the question of right in the matter involved. If any 
question of fact or liability be conclusively presumed 
against him, this is not due process of law.” If olden v. 
Hardy, 169 U. S. 366,18 Sup. Ct. 383, 42 L. Ed. 78(1; Zeigler 
v. Railroad Co., 58 Ala. 599. “It is essential to duj} process 
of law that there shall not only be notice of the time and 
place for the hearing but, what is more important, that 
there shall be a tribunal clothed with power by methods and 
unless prescribed by law to hear and determine the question 
involved.” Charles v. City of Marion (cc.), 98 Fed. 166. 


This Defendant Is Entitled to Be Heard on the Defenses 

Set Up in Her Plea. 

A demand upon the receiver of the bank or the Comp¬ 
troller is not an absolute prerequisite. 

O’Connor v. Rhodes, 63 W. L. R. 669. 

This Court said (p. 670-671): 

“To sav that in everv case the rule of exclusive 
* *> 

power in the receiver is positive and admits jff no ex¬ 
ception would be to sacrifice substantial rights to mat¬ 
ters of form. That is not a purpose for which courts 
are constituted. See Brinckeroff v. Bostwick,! 88 N. Y. 
52-59.” 

The plea of this defendant sets up an unlawful exercise 
of powers by the conservator, a fraudulent, illegal and col- 
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lusive sale of the assets of the bank under the direction of 

the Comptrpller; assurances by the Comptroller that the 

bank was not insolvent; unlawful sale of United States 

bonds bv conservator or receiver under direction of the 
* 

Comptroller, and payment of the funds so received to de¬ 
positors thereby creating preferential payments; exces¬ 
sive, exorbitant and extravagant expenditures by the con¬ 
servator and receiver under the direction of the Comptrol¬ 
ler thereby causing a great waste of the assets of the 
bank; and that during the conservatorship the cost of ex¬ 
penses of promoting the organization of the Hamilton Na¬ 
tional Bank were defrayed and borne in a large part out 
of the assets of the Federal-American National Bank and 
Trust Company under the direction of the Comptroller and 
with his consent. 


This is made even stronger because, as is shown by the 
record, the Comptroller and the receiver are hostile to 
the defenses pleaded by this defendant, and are contending 
not alone against the validity of her claims but also against 
her right to defend at all. 

O’Connor v. Rhodes, 63 W. L. R. 669. 


This court said (p. 671): 

“In this view, we think it may be affirmed that while, 
as a rule a stockholder’s or creditor’s suit cannot be 
maintained until demand has been made upon the re¬ 
ceiver, the Comptroller, or the bank, the rule does not 
apply where the receiver or Comptroller refuses to 
bring the suit; Ex parte Chetwood, 165 U. S. 443—or 
where it would be a vain thing to make demand upon 
them.” 


This Defendant Was Entitled to Have the Action Referred 
to the Equity Branch of the Supreme Court of the Dis¬ 
trict of Columbia. 

In her plea this defendant after pleading equitable de¬ 
fenses prayed the court as follows: 



1. That this action be suspended pending a fullj disclo¬ 
sure of the circumstances surrounding the transfeit of the 
assets of the Federal-American National Bank & Trust Com¬ 
pany to the Hamilton National Bank. 

2. That full discovery thereof be ordered. 

3. That a full accounting of the handling of the funds 
(including the sale of the United States bonds) of the Fed¬ 
eral-American National Bank and Trust Company both 
during the conservatorship and during the receivership be 
ordered. 

4. And for such other and further relief as to the Court 
may seem proper and meet. 


Law Rule 64 of the Rules of the Supreme Court 
District of Columbia provides: 


of the 


“In all actions at law, equitable defenses may be 
interposed by plea or replication (Section 1535C of 
the Code, Act of April 19, 1920, supra), provided, that, 
where such equitable defense is interposed, the Equita¬ 
ble issues raised thereby may first be disposed of as 
in a court of equity, and, in that behalf, and fjor the 
purpose stated, the cause may either be certified to 
one of the equity divisions of this court, or thS same 
may be heard and disposed of by the justice in the 
circuit division of the court before whom the cause 
is pending, in which latter event, and for the pur¬ 
poses of the case, such justice shall be deemed to be 
holding an equity division of the court; and if. upon 
disposition of the equitable issue, there then remains 


an issue or issues of law, the same shall be tri 
the usual and appropriate mode.” 


ble in 


Moss v. Whitzel, supra, Mr. Justice Phillips said: 

“It occurs to the court that the spirit of the statute 
authorizing the comptroller to order an assessment 
and determine the amount thereof will be subserved, 
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if, instead of interposing this defense at law, the ef¬ 
fect of which is to avoid paying any assessment what¬ 
ever, the defendant would file herein a cross bill in 
equity setting up the pendency of the action at law, 
and the grounds of relief sought by him in detail, ac¬ 
cording to equity practice, asking that the action at 
law 1 h‘ stayed until the rights of the parties are de¬ 
termined in the equitable proceeding. The court could 
stay the suit at law until the termination of the pro¬ 
ceeding in equity; after much consideration, this seems 
to the court to be the better course of procedure, as 
applied to the situation of this controversy. Spring- 
field Mill Co. v. Barnard V. Leas Mfg. Co., 81 Fed. 
261, 26 C. C. A. 389.” 

Conclusion. 

In view of the numerous defenses set forth by the appel¬ 
lant in the lower court in her plea any one of which would 
have been isufficient to uphold her contention, the court 
should have overruled the demurrer to the plea and allowed 
a trial on the issues of fact. It cannot be said that the al¬ 
legations in the plea are not specific enough to stand trial, 
nor if proven would be justifiable defense to the plaintiff’s 
cause of action for certainlv if the facts as alleged were 
proven to the satisfaction of the court then there would be 
no need for the assessment against the defendant nor 
against anv stockholder of the Federal-American National 
Bank and Trust Company. These facts brought to the 
court an issue and that issue should have been tried. It 
is respectfully submitted that the lower court erred and 
that the judgment rendered by that court should be re¬ 
versed and trial had on the issue. 

Respectfully submitted, 

i Harold P. Ganss, 

Attorney for Appellant. 
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IN THE 

39ntte& States Court of appeals; 

FOR THE DISTRICT OF COLUMBIA. 

October Term, 1935. i 


No. 6568. 


Hattie F. Louis, Appellant , 

v. 

Cary A. Hardee, Receiver, Federal-AmericaA Na¬ 
tional Bank and Trust Company, a corporation, 
Appellee. 


BRIEF FOR APPELLEE. 


INTRODUCTORY STATEMENT. 

The record shows that on July 18, 1935, defendant 
below, who is appellant herein and hereafter do re¬ 
ferred to, appeared in Court, filed an assignment of 
errors and noted an appeal from a judgment that day 
entered on motion made July 12, 1935. 

Appellant maintains that the judgment was taken 
in violation of Law Rule 24 without notice to her of 




the motion therefor. She, among other things, com¬ 
plains that prior to July 18, 1935, appellant had no 
notice that motion for a default judgment had been 
made. The record shows, however, no motion by the 
appellant) to vacate judgment entered on July 18, 1935, 
on which date appellant was in Court and no request 
was ever ; made to plaintiff’s counsel that they consent 
to vacating the judgment. In the absence of such mo¬ 
tion, it is submitted appellant has waived this techni¬ 
cality. 

On the merits of the plea filed, as well as on the 
merits of, the case of Paris Trust Company et al. v. 
Cary A. Harder , Receiver, et at.. Equity Xo. 57.865, on 
which appellant based her equitable plea in the lower 
Court, there is no showing which entitles appellant 
to any of the relief prayed for. 

The Court’s attention is called to the fact that with 
the exception of the technical question of notice, the 
facts and questions raised in the instant case are iden¬ 


tical with those raised in the case of Davis Trust 
('ompauy et al. v. Cary A. Hardee . Receiver , et al ., on 
which appellant relied and based her equitable plea 
in the lower Court. The latter case was decided on 
all points by Mr. Justice Adkins in favor of the de¬ 
fendant, Cary A. Hardee, and is now before this 
Court on appeal by the Davis Trust Company. It is, 
therefore, maintained that appellant is not only not 
entitled to the relief prayed for, but has made no 
showing entitling her to the same. 


STATEMENT OF FACTS. 

Appellee? (plaintiff below) Receiver of the Federal- 
American National Bank & Trust Company, on Janu¬ 
ary 4, 1935, filed suit on the law side of the court 
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against Hattie F. Louis to collect a stock assessment 
of $1,400.00. Appellant (defendant below) answered 
on March 18, 1935, by filing what counsel states is an 
equitable plea verified by the defendant personally. 

In this verified plea the appellant admits she was 
the owner of 70 shares of Federal-American National 
Bank and Trust Co. stock, that appellee was appointed 
Receiver, that the Comptroller has declared tlje said 
Bank insolvent and had demanded of each stockholder 
an amount equal to the par value of his stock, |that a 
demand was made upon the appellant for $1,400.00 
which has not been paid. 

The equitable plea then sets up by way of equitable 
defense the following: 

1. That the Bank on March 14, 1933, was allojwed to 
open under John Poole as Conservator. 

2. That on the 1st day of September, 1933, John 
Poole by direction of the Comptroller petitioned this 
court for authority to sell to the Hamilton National 
Bank certain quick assets, bills receivable and the fur¬ 
niture and fixtures of the Bank for the total Him of 
$4,420,422.19, quick assets to be sold at current mar¬ 
ket value on date of transfer, bills receivable face 
value with mutual adjustment of interest. The peti¬ 
tion exhibited a copy of the approved contract but did 
not list the quick assets, bills receivable, nor furniture 
and fixtures. On September 7 an order was passed in 
Miscellaneous No. 38 approving and ratifying this 
sale for cash. Appellant alleges the price was grossly 
unfair, and claims that she is entitled to an accobnting 
from the Hamilton National Bank which is not a party. 

3. That the Comptroller of the Currency gave the 
directors and stockholders of the bank assurances that 
the bank was not insolvent, that a Receiver woqld not. 
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be appointed and that there would be an orderly and 
sympathetic conservation and liquidation. 

4. The appellant on information and belief avers 
that many “departments, agencies and officials of the 
United States Government” had deposited accounts 
in the Bank which were secured bv United States 
bonds or other substantial investments and that such 
department agencies and officials without authority 
of law had required the sale of such bonds, causing 
loss to depositors, creditors, and stockholders. 

5. The appellant (erroneously styled plaintiff in 
paragraph 10 of the plea) avers on information and 
belief that the expenses of the Conservatorship and 
Receivership are excessive, and include a part of the 
expense of promoting the Hamilton National Bank. 

6. Appellant avers it would be inequitable and un¬ 
just to give judgment on the Declaration without a 
full accounting and disclosure. 

7. Appellant avers this equitable plea is based on 
the pending action of Davis Trust Company , et al. v. 
Hardee , et al. (Eq. 57865.) 

Appellant prays that the action be suspended pend¬ 
ing disclosure that a full discoverv be ordered; that a 
full accounting of the handling of the funds of the 
Bank be ordered; and for other relief. 

April 16, 1935, a motion to strike this plea, or in the 
alternative portions thereof, was filed and on April 
22, 1935, the appellant filed a motion to strike the 
motion to strike the plea. On the same date appellant 
bled a motion to refer this cause to the equity branch 
of this court. The court in a memorandum opinion 
held that the plea was bad in substance and failed to 
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state a good defense. The motion to strike \|as sus¬ 
tained as a demurrer. The other motions weire both 

i 

denied. 

July 18, 1935, the court nunc pro tunc as of July 12, 
1935, entered a judgment by default in the sum of 
$1,400. with interest from August 13, 1934, besides 
costs. On the same day appellant noted exceptions to 
the default judgment and an appeal. 

The appellant assigns as error: j 

(1) Overruling the motion to strike the motion to 
strike the plea. 

(2) Construing the motion to strike the plea a 
demurrer and sustaining the demurrer. 

(3) Granting judgment without notice to the defen¬ 
dant. 

(4) Granting judgment by default wherein the claim 
is not based on a contract nor for a liquidated sum. 

(5) In granting judgment wherein no affidavit of 
merit was filed in support of the Declaration. 

(6) In not holding the equitable defenses sufficient 
as a matter of law. 

(7) In other respects apparent of record. 

COMMENT. 

It will be noted that the judgment was entered on 
July 18, 1935. On that date the exceptions and ap¬ 
peal were noted. Appellant did not move td vacate 
the judgment. Such motion would require an amended 
plea and the court would have considered its legal 
sufficiency. The former verified plea had been held bad. 
It is therefore apparent why appellant took advan¬ 
tage of the delay incident to appeal rather than move 
to vacate. He adopted the Davis Trust Co. aver¬ 
ments, and this bill was later dismissed. 
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The record raises a presumption that the appellant 

was fully advised of the entry of judgment because on 

July 18, when judgment was in fact entered she filed 

her exceptions and noted her appeal. On this date if 

she had any defense she had available the simplest and 

most expedient method of presenting it by motion to 

vacate. Appellant preferred to close her eyes and rely 

upon the technical rule, and ask this court to remand 

this case to the lower court to the end that she mav file 

* 

some amended plea of a nature undisclosed but which 
to be sufficient must differ from the sworn plea already 
filed herein. This is a resort to a method of return¬ 
ing to the place occupied by appellant on July 18, 1935. 

The Court should hold that appellant, even if she 
actually had no notice, elected to waive this technical- 
itv. 

POINT III. 


This Claim is Based Upon a Statutory Liability Which 
Becomes Absolute and Liquidated Upon a Find¬ 
ing of the Comptroller of the Currency. 


This actipn is brought under Sections 5151 R. S. and 
5234 R. S., U. S. C. A. Title 12, sections G3. 64, 191 and 
192. These sections provide in pari materia: 


Sec. 63. Individual Liability of Shareholders. 
The shareholders of every national banking asso¬ 
ciation shall be held individually responsible, 
equally and ratably, and not one for another, for 
all contracts, debts, and engagements of such as¬ 
sociation, to the extent of the amount of their 
stock therein, at the par value thereof, in addi¬ 
tion to the amount invested in such shares * # *. 


Sec. 64. Individual Liability of Shareholders; 
Transfer of Shares. The stockholders of every 
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national banking association shall be hel<ji indi¬ 
vidually responsible for all contracts, debts, and 
engagements of such association, each |to the 
amount of his stock therein, at the par value 
thereof in addition to the amount invested }n such 
stock * * *. 

Sec. 191. General Grounds for Appointment of 
Receiver. Whenever any national banking asso¬ 
ciation shall be dissolved, and its rights, privileges, 
and franchises declared forfeited, as prescribed 
in section 94 * * *, or whenever the comptroller 
shall become satisfied of the insolvency of a na¬ 
tional banking association, he may, after due ex¬ 
amination of its affairs, in either case, appoint a 
receiver who shall proceed to close up such asso¬ 
ciation, and enforce the personal liability of the 
shareholders, as provided in section 192. 

Sec. 192. Default in Payment of Circulating 
Notes. On becoming satisfied, as specified in sec¬ 
tions 131 and 132, * * * the Comptroller of the 
Currency may forthwith appoint a receiver! * * *. 
Such receiver, under the direction of the I comp¬ 
troller, shall take possession of the bookjs, rec¬ 
ords, and assets of every description of shell as¬ 
sociation, collect all debts, dues, and claitns be¬ 
longing to it, * * * and may, if necessary, to pay 
the debts of such association, enforce the indi¬ 
vidual liabilitv of the stockholders. * * * 

* 

Decisions of Court bearing on stockholders liability. 

The statute merelv attaches conditions to the 
ownership of the stock in national banks, and a 
purchaser accepts the conditions, and the acts are 
then completed, which give the obligation im¬ 
posed on shareholders existence in a contractual 
form. Aldrich v. McClaine, 106 Fed. 791. Re¬ 
versed on other grounds. 

o i 
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The owners of stock in a national bank are 
liable. Case v. Small, 10 Fed. 722. 

A person who appears upon the records of a 
national bank to be a stockholder at the time the 
bank becomes insolvent is subject to statutory per¬ 
sonal liability of shareholder, although he has 
previously in good faith sold his stock, irons v. 
Manufacturers’ Nat. Bank. 27 Fed. 591. 

One who permits himself to appear on the books 
of a national bank as a stockholder is liable to cred¬ 
itors as a shareholder whether he be the absolute 
owner, or merely a pledgee. Anderson v. Phila¬ 
delphia Warehouse Co., Ill U. S. 479. 

The statute makes stockholders of national 
banks equally and ratably liable and not one for 
another. Witters v. Sowels, 25 Fed. 16S, 169. 
(p. 127) 

The i double liabilitv of a shareholder of a na- 
tional bank, under this section, is entirely statu¬ 
tory, and it attaches and exists for purpose of cre¬ 
ating a fund for paying creditors of bank, equably 
and ratably, in manner and for purpose specified 
in statute. Page v. Jones, 7 Fed. (2) 541. 

Liabilitv of stockholder of a national bank for 
stock Assessment is solely for the benefit of the 
bank’s creditors represented by the receiver of 
the bank. Webby v. Spurway, 246 Pac. 759. 

The liabilitv of a shareholder to an assessment 
is not a contractual liabilitv flowing from his ac- 
quisition of the shares, but a liability arising by 
force of the statute. First National Bank v. 
Hawkins, 79 Fed. 51. Reversed on other grounds, 
174 IT. S. 346, wherein the court said: 

It has been held that the liabilitv which share- 

* 

holders in national banks incur is that of princi¬ 
pals, not of sureties. Hobart v. Johnson, 8 Fed. 
493. 

The liabilitv of the shareholders under this sec- 
tion attaches when the contracts, debts and en¬ 
gagements of the bank are entered into. Foster 
v. Lincoln, 74 Fed. 382. 
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A person who becomes a stockholder i\i a na¬ 
tional bank thereby submits himself to t)ie pro¬ 
visions of this chapter and becomes liable to be 
assessed to the extent of his statutory liability for 
all debts of the bank existing’ while lie holds his 
stock. Young v. Wempe, 46 Fed. 354. 

Person recognizing ownership of shares stand¬ 
ing in his name on the books is liable, pust v. 
MacLaren, 29 Fed. (2) 288. 

Liability of stockholders of a national ^)ank is 

contractual in nature and enforceable in anv court 

%> 

of competent jurisdiction. Tavlor v. Fonthine, 10 
S. W. (2d) 68. 

The liability created by this section is not one 
“arising upon contract” within state garnish¬ 
ment statute, Holman v. Clark, 48 Fed. (2) 253. 

Power of Comptroller to levy assessments . 

The question as to the necessity of an iassess- 
ment and of proceedings against the stockholders 
to enforce their personal liability, and whether the 
whole or a part, or if only a part how much, shall 
be collected, are referred to the judgment find dis- 
cretion of the comptroller, and his determination 
is conclusive. Kennedy v. Gibson (Md. 1869), 8 
Wall. 498, 19 L. Ed. 476; Casey v. Galli (1876), 
94 U. S. 673, 24 L. Ed. 168; Germania Nal;. Bank 
v. Case (La. 1878), 99 U. S. 628, 25 L. Ed. 448; 
Richmond v. Irons (Ill. 1887), 121 U. S. 27, 7 S. 
Ct. 788, 30 L. Ed. 864; Bushnell v. Leland (Conn. 
1897), 164 U. S. 684, 17 S. C. 209, 41 L. Ed. 598; 
Young v. Wempe (C. C. Cal. 1891), 46 F. 354; 
Bailey v. Sawyer (C. C. Minn. 1877), 4 Dill. 46>3, 
2 Fed. Cas. No. 744; Mann v. Cheeseman (D. C. 
N. Y. 1874), 16 Fed. Cas. No. 9,002a; Stahton v. 
Wilkeson (D. C. N. Y. 1876), S Ben. 357, ^2 Fed. 
Cas. No. 13,299; Strong v. Southworth (C. C. Ind. 
1875), 8 Ben. 331; 23 Fed. Cas. No. 13,545; Colum¬ 
bia Nat. Bank v. Mathews (Wash. 1898), 85 F. 
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934, 29 C. C. A. 491; Nead v. Wall (C. C. N. Y. 
1895), 70 F. 806; Welles v. Stout (C. C. Iowa, 
1889), 38 F. 67; Aldrich v. Yates (C. C. Ky. 1899), 
95 F. 78; Bailey v. Tillinghast (Ohio, 1900), 99 F. 
801, 40 C. C. A. 93, affirming Tillinghast v. Bailey 
(C. C. jl897), 86 F. 46; Brown v. Ellis (D. C. Vt. 
1900), 103 F. 834; Deweese v. Smith (Mo. 1901), 
106 F. 438, 45 C. C. A. 408, 66 L. R. A. 971, affirmed 
Smith v. Brown (1902), 23 S. Ct. 845, 187 U. S. 
637, 47 L. Ed. 344; O’Connor v. Witherbv (1896), 
111 Cal. 523, 44 P. 227; Simmons v. Freeman 
(1916) 146 Ga. 118, 90 S. E. 965. See, also, 
Chavoijs v. Gornto (Fla. 1925), 102 So. 754. 
Borderick v. American Corp., 71 Fed. (2) 864. 

The action of the Comptroller of the Currency 
in ordering an assessment against the stockhold¬ 
ers of an insolvent national bank * * * is a judicial 
determination of the necessity for such assess- 
ment, which is conclusive on the stockholders, 
and cannot be questioned by them in any litiga¬ 
tion which may ensue, either at law or in equity. 
Aldrich v. Campbell, 79 Fed. 663. 

The authority of the Comptroller to determine 
the noccssitv for making an assessment against 
stockholders of a suspended national bank and to 
institute proceedings for its collection cannot be 
controverted bv a stockholder. Murrav v. Sill, 7 
Fed. (2) 589. 

Under the acts of Congress the Comptroller of 
the Currency is constituted a quasi judicial tri¬ 
bunal to determine at what times and what 


amounts, not exceeding the full liability of the 
stockholders, it is necessary to collect from them 
to pay the debts of the bank; and hence his de¬ 
cisions of such questions are impervious to col¬ 
lateral attack, and open to avoidance by a court 
only in a direct attack on them for error of law, 
fraud or mistake. Deweese v. Smith, 106 Fed. 
438, affirmed 187 U. S. 637. (p. 131) 

A letter by the Comptroller of the Currency to 
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the Receiver directing the latter to institute legal 
proceedings to enforce against every stockholder 
of the bank owning stock at the time the bank sus¬ 
pended, his or her personal liability, as such stock¬ 
holder, was sufficient proof that the comptroller 
had decided, before such suit was brought by the 
receiver, that it was necessary to enforce the per¬ 
sonal liability of the stockholders. Bowden v. 
Johnson, 107 U. S. 251. (p. 131) 

The original order of the Comptroller of the 
Currency levying an assessment on the shares of 
a national bank, over his official signature and 
seal, proves itself, and fixes the liability of the 
shareholders from its date, no demand being 
necessary. Brown v. Ellis, 103 Fed. 834. (p. 

133) Also Rankin v. Miller, 207 Fed. 602. 

St ockhaiders not entitled to accounting. 

Comptroller’s determination of amount of as¬ 
sessment against stockholder of national bank 

hence 
Craw¬ 
ford v. Gamble, 57 Fed. (2) 15. 

Finding of Comptroller, who appointed re¬ 
ceiver for bank and assessed stockholder^, held 
conclusive on stockholder as to receiver’s appoint¬ 
ment and necessity and amount of assessment. 
Thomas v. Hubbard, 4 Fed. Supp. 520. 

Whether national bank shareholders spall be 
assessed rests in discretion of Comptroller of 
Currency whose decision cannot be collpterally 
attacked. Miller v. Stock, 65 Fed. (2) 77^. 

Questions whether national bank was insolvent, 
and whether assessment against stockholders was 
necessarv, are administrative matters derermin- 
able by Comptroller of Currency, and binding on 
count, in action between receiver and stockholders 
involving liability for assessment. BarPour v. 
Thomas, 7 Fed. Supp. 271. 


and necessity therefor held conclusive; 
stockholder was not entitled to accounting. 


14 


Determination of comptroller that assessment 
is necessary to pay debts of national bank which 
he lias placed in hands of receiver is conclusive 
on stockholder and cannot be questioned in litiga¬ 
tion that may ensue. Sell ram v. Schwartz, 68 
Fed. (2) 699. (p. 25 Supp.) 

Statutorv liabilitv of stockholders of national 
* %> 

bank is created when there are valid debts of 
bank and insufficient funds available to pay them 
in full,, and showing that assets of bank were dis¬ 
sipated through acts of officers appointed to ad¬ 
minister them would not defeat liability. Barbour 
v. Thomas, 7 Fed. Supp. 271. 

Sale of Hank's assets no release of stockholders. 

The national bank was solvent at time of na¬ 
tional and state bank holidavs and that sale of 
part of liquid assets of such bank by conservator, 
approved by court of competent jurisdiction, 
caused insolvency of bank, held not to release 
statutory liability of stockholders. Barbour v. 
Thomas, 7 Fed. Supp. 271. 


The foregoing authorities sufficientlv establish that 
the debt lien* claimed is a statutory debt fully liqui¬ 
dated by the action of the Comptroller of the Currency. 
There is therefore no point to the contention raised in 
the third paragraph of the appellant’s brief. 


POINT IV. 

Judgment Was Properly Entered Herein. 

The verified plea admits all facts necessary under 
the foregoing authorities to establish the liabilitv. The 
motion for judgment was subject to verification and 
the verified plea of the appellant was before the court 
at the time judgment was entered. The court had be- 
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fore it all of the facts necessary to enter this judgment 
without recourse to law rule 73. Liability being es¬ 
tablished by statute of which the court takes judicial 
notice and not bv contract it is doubtful whether an 
affidavit of merit under law rule 73 would have been 
proper. 

POINT V. 

The So-called Equitable Plea is Not Sufficient as a 
Matter of Law and Sets Forth no Equitable De¬ 
fense. 

i 

i 

It will be noted in paragraph 12 of the Answer that 
the equitable plea is based on the case of Davis Trust 
Company, ct al. v. Cary A. Harder , et al., Eqj 57865, 
“and is similar in each and every respect thereto.’’ 
Comparison discloses identity of particular averments. 
It is urged in both that the Conservator was limited in 
his powers to conservation and could not sell assets. 

The Bank Conservation Act of March 9, 1933. pro¬ 
vides in part as follows: 

Section 203 U. S. C. A. Supp. Title 12, page 61. 

“Section 203. Conservator; Appointment, Pow¬ 
ers and Duties; Compensation. Whenever he 
shall deem it necessary in order to conserve the 
assets of any bank for the benefit of depositors 
and other creditors thereof, the Comptroller of 
the Currency may appoint a conservator f(^r such 
bank * * * The conservator, under the direction 
of the Comptroller, shall take possession of the 
books, records, and assets of every description of 
such bank, and take such action as may be neces¬ 
sary to conserve the assets of such bank pending 
further disposition of its business as provided by 
law. Such conservator shall have all the rights, 
powers, and privileges now possessed by o^ here¬ 
after given receivers of insolvent national banks 
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and shall be subject to the obligations and penal¬ 
ties, not inconsistent with the provisions of this 
title, to which receivers are now or may hereafter 
become subject. During the time that such con¬ 
servator remains in possession of such bank, the 
rights of all parties with respect thereto shall, 
subject to the other provisions of this subchapter, 
be the isame as if a receiver had been appointed 
therefor. All expenses of any such conservator- 
ship shall be paid out of the assets of such bank 
and shall be a lien thereon which shall be prior to 
any other lien * * * 

“Section 206. Withdrawals and Deposits Dur¬ 
ing Conservatorship. While such bank is in the 
hands of the conservator appointed by the Comp¬ 
troller of the Currency, the Comptroller may re¬ 
quire the conservator to set aside and make avail¬ 
able foi* withdrawal by depositors and payment to 
other creditors, on a ratable basis, such amounts 
as in the opinion of the Comptroller may safely be 
used for this purpose; * * V’ 

“Section 210. Governmental Powers Unim¬ 
paired by Subchapter. Nothing in this subchap¬ 
ter shall be construed to impair in any manner 
any powers of the President, the Secretary of the 
Treasury, the Comptroller of the Currency, or 
the Federal Reserve Board.’ 7 

“Section 211. Rules and Regulations; Penal¬ 
ties for Violations. The Comptroller of the Cur¬ 
rency is hereby authorized and empowered, with 
the approval of the Secretary of the Treasury, to 
prescribe such rules and regulations as he may 
deem necessary in order to carry out the provi¬ 
sions of this subchapter * * * .” 

“Section 212. Ratification of Acts of Presi¬ 
dent and Secretary of Treasury. All actions, 
regulations, rules, orders, and proclamations here¬ 
tofore taken, promulgated, made or issued by the 
President of the United States or the Secretary of 
the Treasury, under sections 201 to 211 of this 
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title * * * are hereby approved, ratified, 
firmed.’’ 


nd con- 


The Courts have interpreted the appointment of 
Conservator for national bank to be equivalent to 
appointment of receiver. Pestcoe v. Sixth Na¬ 
tional Bank of Philadelphia, 171 Atl. 302. 

The Conservator is Authorized to Sell Assets. 

Section 203 of the Bank Conservation Act, confers 
on Conservator “all the rights, powers, ancf privi¬ 
leges” possessed by the receiver of an insolvent na¬ 
tional bank during the time such conservator i*emains 
in possession, and provides “the rights of all parties 
with respect thereto shall * * * be the same as if a re¬ 
ceiver had been appointed therefor”. Hence the con¬ 
servator is a receiver whose jurisdiction is limited by 
the Conservation Act subject to the control of the 
Comptroller of the Currency. (hi re Rober’s Estate, 
180 Atl. 140.) In other words, the Conservator, if 
authorized by the Comptroller, can receive and jiay out 
deposits, but a receiver could not even be authorized to 
do so. Otherwise, a Conservator has all the powers of 
a receiver. 

Appellant does not contend that a receiver could not 
have made this sale. Section 210 provides that noth¬ 
ing in the Bank Conservation Act shall be construed 
to impair in any manner any powers of the Comptrol¬ 
ler of the Cur renew 

* 

The sale was admittedly approved and authorized 
by the Comptroller and ratified and approved by the 
Court. In this state of the law it is interesting to ob¬ 
serve that Mr. Justice Adkins in the case of Acker 
et al. v. Hamilton et al., Equity 57,556, a case very 
similar to Davis Trust Co., et al., v. Hardee Receiver, 
et. al., in his memorandum observes, page 3, 
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“li is contended that the conservator had no 
authority in law to make such a sale; even if he 
did have the authority, the sale was not made in 
a lawful way; and that the sale was otherwise ob¬ 
jectionable for the following reasons: 

(ii) The contract was unfair to the stockholders 
and grossly advantageous to the Hamilton Bank 
because certain bonds were sold at the market 
price without regard to their intrinsic value or 
their prior market price or their prospective fu¬ 
ture market price; and because the contract per¬ 
mitted certain substitution of notes and other se¬ 
curities; because the contract was stated to be 
made in order to permit a ratable distribution to 
creditors of 50 per cent and thereafter accounts 
were opened in the Hamilton Bank for certain de¬ 
positors for 50 per cent of their balances, but that 
seven of the plaintiffs are not included therein 
(pars. 5-9).” 


In his opinion Judge Adkins held as follows: 

“The onlv facts set forth in the bill which it is 
claimed show fraud deal with the sale to the Ham¬ 
ilton National Bank. It is alleged that the con¬ 
servator was without legal authority under the 
statute to make such a sale; * * * and that there¬ 
fore the sale was not binding on the District Bank; 
that the sale bv its terms was grossly unfair to the 
District National Bank, and that by this sale the 
District Bank was stripped of most of its liquid 
assets. 

“But it is not charged that in approving this 
sale the Comptroller did not use his best judgment 
or that lie did not honestly believe that it was to 
the advantage of the District Bank to make the 
sale. 

“In my judgment this is not a charge that the 
Comptroller was guilty of fraud either in fact or 
in law in approving the sale. 
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“In fact the sale was actually made As a re¬ 
sult thereof a large sum of money was paid out to 
creditors of the District Bank and to that extent 
its debts were paid.” 

In no event can a stockholder question a sale of as¬ 
sets made under the National Bank Act. One of the 
purposes of appointing a conservator is to provide 
money to pay depositors and creditors pro rata. The 
primary purpose of appointing a receiver i^ to pay 
depositors and creditors pro rata. Since the conserva¬ 
tor is shown to have all the powers of a receiver and 
the Comptroller’s powers are not impaired, obviously 
the power conferred by Section 192 upon a receiver 
under the direction of the Comptroller of the Currency 
and upon the order of a court of competent Jurisdic¬ 
tion to sell real and personal property is by tjie Bank 
Conservation Act conferred upon a conservator. The 
realization of assets is for the benefit of depositors 
and creditors, not stockholders. Complainaint is a 
stockholder and hence has no recognized right to com¬ 
plain. The power of a receiver to make such sales has 
been recognized in the following cases: Fifer v. Wil¬ 
liams, 5 Fed. (2) 28G; Gockstetter v. Williams, 9 Fed. 
(2) 328, 354; Ex Parte Moore, G Fed. (2) 905; Hulse v. 
Arget singer, 12 Fed. (2) 933; Wegman v. Ilulse, 27 
Fed. (2) 187. 

In Gockstetter v. Williams, supra, the court held that 
an order of the District Court approving the sale of 
national bank assets on receivers’ application is not re- 
viewable by the Circuit Court of Appeals on appeal 
bv banks’ creditors. 
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A proceeding for sale- is ex parte proceeding to tvhich 
the banks’ creditors arc not entitled to be parties, and 
in which they have, no right to be hoard . 

In the case of Barbour et a!, v. Thomas, Conservator, 
et al,, 7 Fed. Sup. 271, a similar question was raised by 
a stockholder. The Court said: 

"Tiie creditors are in no way responsible for 
the alleged shrinkage oi assets by the allegedly 
illegal holidays, or by the acts of the conservator. 
The statutory liability of stockholders is imme- 

v m> 

diately available for creditors when there are 
valid debts made by the bank and the Comptroller 
is satislied that it is necessary to make the levy 
to satisfy the debts, it would be a novel propo¬ 
sition if a bank stockholder could defeat the cred¬ 
itors by showing the assets were dissipated 
through the acts of the officers appointed to ad¬ 
minister them. Such a principle would make it 

necessary for the courts to review every act of 
* * 

such officers and make the cost of collecting the 
assessment greater than anv amount that could 
be collected. The statute makes no provision for 
tlie relief of bank stockholders on account of dis¬ 
sipation of assets. But the liability is definitely 
created when there are valid debts of the bank and 
no funds available to pay them in full. 

“Therefore it is immaterial whether the bank 
was solvent on the dates of the state and national 
holidays and at the time of the appointment of a 
conservator, nor is it material whether the sale 
of a part of the assets by the conservator, which 
was approved by a court of competent jurisdic¬ 
tion, resulted in the insolvency of the bank. The 
sale did not create the debts and consequently 
could not release the liability of the bank stock¬ 
holders. The allegations in these respects and the 
proof tendered in support thereof were immnte- 
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rial to the main issues, did not, and could 
stitute a defense at law or in equity.” 

Day v. U. S., 245 U. S. 159; 38 S. Ct. 57, 
219. 


not, con- 
fe L. Ed. 


Appellant’s contention that the terms of salj? are un¬ 
fair is on her own pleading, an exaggerated conclu¬ 
sion. She savs that bills receivable were sold at face, 
subject to exchange (the exchange provisions being 
analogous to the liability of an endorser). It is incon¬ 
ceivable how appellant or any other creditor can com¬ 
plain that this provision was against her interest. 

Quick assets were sold at market quotation on date 
of transfer (thus the bank saved the brokerage 
charges). This is more than could have been realized 
otherwise, and the only question that can be raised by 
appellant is: should the securities have been sold at 
all? It is for the Comptroller to determine this and a 
stockholder cannot question his decision to sell. 

Similar orders for sale have been entered in the 


cases of: 


Guardian National Bank of Detroit, ^\pr. 12, 
1933, U. S. Dist. Ct., Eastern Dist. of Mich. 
No. 12792; 

First National Bank of Detroit, Apr. 12, 1933, 
U. S. Dist. Ct., Eastern Dist. of Mich. No. 
12793; 


And in some 250 other cases. 

The power of the court respecting the sale of assets 
extends no further than to authorize the sale on terms 
and to grant or refuse confirmation of sale: 


(12 U. S. C. A. Supp., sec. 192, n.92, pg. 45) in 
re First Nat’1 Bank of Billings, 39 Fed. (2), 
663. 
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Sale of assets of insolvent national bank pursuant to 
order of judge of Federal District Court ivas a judicial 
sale, which could not he collaterally assailed: 

(U. S. C. A. Supp., sec. 192, n.99, pg. 45), Love 
v. Allard, 286 S. W., 581. 

The Averments in Numbered Paragraph 9 do not Show 
Illegal Pledges and Preferential Payments. 

This paragraph alleges that many departments, 
agencies and officials of the United States Government 
required deposits to be secured by United States bonds 
or other substantial investments which were sold after 
the appointment of the receiver at a great loss, the 
amount of which is unknown, and that appellant be¬ 
lieves there was no authoritv of law for taking col- 
lateral security for such deposits. 

When the court considers that Section 5153 R. S. 
provides that 

“National Banking Associations designated for 
that purpose by the Secretary of the Treasury 
shall be depositaries of public money * * *. The 
Secretary of the Treasury shall require tlie asso¬ 
ciations thus designated to give satisfactorv so- 
curity by the deposit of United States bonds and 
otherwise for the safe-keeping and prompt pay¬ 
ment of the public money deposited with them 
* • • >> 


There is nothing in paragraph 9 of the plea which 
suggests that the deposit of securities alleged to have 
been made were not in full conformity with this stat¬ 
ute. The amendment of June 25, 1930, authorized se¬ 
curity for public money deposited by a state or any 
political subdivision thereof. Appellant’s brief ad- 
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mits that prior to 1930 the bank did have jiower to 
pledge its assets to secure deposits of public money. 
Obviously, public money if federal, must be de¬ 
posited by “departments, agencies and officials of 
the United States Government’\ Appellant does 
not charge that the deposits so made were contrary 
to law, or that thev were not authorized bv law, 
nor is any fact set out from which the court can deter¬ 
mine (as it did in the case of O'Connor et al. v. Rhodes, 
Xo. 6414), that certain particularly identified deposits 
were not public money. Can we presume that “depart¬ 
ments, agencies and officials of the United States Gov¬ 
ernment” violated the law when the law authorizes 
them to do lawfully every complained of thing? The 
substantive averments of paragraph 9 recite no spe¬ 
cific instances of pledges or personal payments and 
consist solely of conclusions of law and fact, and are 
no more than a fishing expedition. They are not suf¬ 
ficiently specific or otherwise competent as a matter 
of pleading to require an answer or afford a tyasis of 
discovery, or other relief. Conclusions of fact and con¬ 
clusions of law are improper pleading and a motion 
to dismiss does not admit matters which are ill-pleaded. 
See Chamberlaine Machine Works v. U. S 270 U. S. 

i 

347; Amick v. Mortgage Security Corporation, ^0 Fed. 
(2) 359; Green v. Hayes, et al., 11 Pacific 719; Burris 
v. Adams et al., 31 Pac. 565, 566; Bank of United States 
v. Smith, 11 Wheaton 171, 172; Keigwin Cases in 
Equity Pleading and cases cited therein, pages 367, 
368. 

Assuming, for argument only, that illegal pledges 
or preferential payments were made to depositors, as 
alleged in numbered paragraph (9) of the said equi¬ 
table plea, such facts constitute no basis for equi- 
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table relief from the assessment against plaintiffs as 
shareholders of said bank. If, as contended in the 
equitable plea, the bank was solvent, no preference 
could have been made by the alleged payment of the 
supposititious depositors in full, and on the other hand, 
if the bank is insolvent (as was found by the Comp¬ 
troller at the time of the levy of the assessment) the 
assessment is legally collectible for the benefit of the 
depositors and creditors. Furthermore, it was not in¬ 
tended bvi Congress that assessment against share- 
holders should await the outcome of liquidation and 
litigation of the receivership, but it was intended that 
such assessment should be levied whenever, in the dis¬ 
cretion of the Comptroller of the Currency, the collec¬ 
tion of such assessment appeared to him to be neces¬ 
sary to pay the depositors and creditors in full. (See 
U. S. Code, Title 12, Ch. 2, Secs. 63-64.) If, as the 
result of ultimate liquidation, it is found that a sur¬ 
plus remains after payment in full of the depositors 
and creditors, section 3 of the Act of June 30, 1876 
(U. S. Code, Title 12, Ch. 2, Sec. 197), provides for the 
refunding of the assessment, in whole or in part, as 
the case may be, to the shareholders paying the same. 
In the meantime, i. e,, during the liquidation under the 
receivership, it is incumbent upon the shareholders 
to pay the assessment. The shareholders cannot ques¬ 
tion the necessity for the assessment, and the action 
of the Comptroller in this respect is conclusive. (See 
further in this connection the discussion, and the cita¬ 
tion of cases under numbered heading 3 hereof.) 

Again assuming, for argument only, that illegal 
pledges or preferential payments were made to the 
depositors as alleged in numbered paragraph (9) of 
the equitable plea, the Comptroller of the Currency, 
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through the receiver, has the primary and Exclusive 
right to maintain an action to recover the sanie in the 
absence of a demand upon, or refusal by, the Comp¬ 
troller and/or the receiver to bring such actiop. 

Full power and authority are vested by lay in the 
receiver, acting under instructions of the Comptroller, 
to pursue all causes of action and institute ail litiga¬ 
tion necessary to enforce the debts and claims belong¬ 
ing to the bank or the receivership. Section 1 of the 
Act of June 30, 1876 (Sec. 191, Title 12, U. S. C. A.), 
provides that the Comptroller may “appoipt a re¬ 
ceiver who shall proceed to close up such association.” 
Section 5234, U. S. R. 6 (Sec. 192, Title 12, U. 4 C. A.) 
provides that “Such receiver, under the direction of 
the Comptroller, shall take possession of the books, 
records, and assets of every description of suc{h asso¬ 
ciation, collect all debts, dues and claims belonging to 
it, etc.” 

The right to pursue all causes of action, debts, and 
claims of the insolvent association accrues solely to 
the receiver as a statutory assignee. Kennedy v. Gib¬ 
son, S Wall. 498, 506: 

“The receiver is the statutory assignee of the 
association, and is the groper party of institute 
all suits; they may be brought both at law and in 
equity, in his name, or in the name of the associa¬ 
tion for his use. He represents both the creditors 
and the association, and when he sues in llis own 
name it is not necessary to make either a party 
to the suit.” j 

It follows that if any loss resulted to the bank, its 
stockholders or creditors, from the facts stated in the 
equitable plea, such loss must be remedied in a suit 
by the receiver, who has the primary and exclusive 
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right to sue thereon; and this primary and exclusive 
right is not shared with stockholders. 

Case v. Terrell, 11 Wall. 199 
Horner v. Henning, 93 U. S. 228 
Ilulse v. Ar get singer, 12 Fed. (2), 16 Fed. (2) 
944 

Gervcr v. Thompson, 74 Fed. 125 

Bailey v. Mosher , 63 Fed. 488 

Brinekerhoff v. Bostwiek , 88 N. Y. 52 

Kennedy v. Gibson, 8 Wall. 498-506 

National Exchange Bank v. Peters, 44 Fed. 13 

Allen v. Luke, 141 Fed. 694 

Movins v. Lee, 30 Fed. 298 

Dawkins v. Mitchell , 90 So. 396 

Klein v. Peter, 286 Fed. 362 

Kelly v. Dolan, 233 Fed. 635 

Bordcrick v. American Corp., 71 Fed. (2) 864. 

If the equitable plea averred a demand on the Comp¬ 
troller and ior the receiver to sue, and their refusal to 
sue, and if such facts were in due course established, 
it would be in order for a stockholder or creditor to 
maintain an appropriate action; but the equitable plea 
does not make such showing or averment and its ab¬ 
sence is fatal to suit bv stockholder. 

* 

Moss v. Goodhart, 209 Fed. 102 
Ex Parte Chet-wood, 165 U. S. 443 

Obviously, inasmuch as the appellant has no pres¬ 
ent cause of action under the averments of the equi¬ 
table plea concerning the alleged illegal pledges of 
collateral and/or preferential payments, she does not 
have anv valid grounds for discovers and accounting. 
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Appellant was Not Entitled to Have the Action 
Referred to the Equity Branch of the Supreme 
Court of the District of Columbia Because She 
Has Shown Herself Entitled to no Equitable Re¬ 
lief. 


The averments of the equitable plea that pie ex¬ 
penses of the conservatorship and receivership have 
been excessive, exorbitant or extravagant as Alleged 
in paragraph (10), even if properly pleaded and true, 
being matters within the administrative discretion 
of the Comptroller of the Currency, would not be sub- 
ject to review by the courts. Altman v. McCHntock, 
20 Fed. (2) 1007; Barbour v. Thomas, 7 Fed. Sup. 271; 
Wilson v. Await, 2 Fed. Supp. 465, and cases cited 
under heading 3 hereof. 

Appellant is not entitled to be heard on the de¬ 
fenses set up in her plea unless they present some 
matter subject to review by the courts. It has been 
repeatedly held that a stockholder cannot make a col¬ 
lateral attack upon the insolvency of the bank, the 
necessity for the assessment or the conclusiveness of 
the Comptroller’s action in making such levy, and the 
action of the Comptroller is binding upon the bank, 
the stockholders, the depositors and creditors. Jn sup¬ 
port of this see: 


Kennedy v. Gibson, 8 Wall. 498 
Casey v. Galli, 94 U. S. 673 
Germania Bank v. Case, 99 U. S. 62S 
Richmond v. Irons, 121 U. S. 27 
Bushnell v. Leland, 164 U. S. 684 
Collins v. Caldwell, 29 Fed. (2) 329 
Chase v. Hall, 30 Fed. (2) 195 
Crawford v. Gamble, 57 Fed. (2) 15 
Schrom v. Schzvarts, 68 Fed. (2) 699 
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Barbour v. Thomas, 7 Feci. Supp. 271, 276, 277 
United States Nat’I Bank of La Grande, Ore., v. 

Poole, 2 Feci. Supp. 153 
Wilson v. Await, 2 Fed. Supp. 485 
Liberty National Bank v. Await, 16 Fed. (2) 906 
II ashington National Bank of Tacoma v. Eckles, 
57 Fed. 870 

Appellant was not entitled to have the action re¬ 
ferred to the equity branch of the Court. 

Equitable Plea States no Cause of Action Entitling 
Appellant to Discovery and Accounting. 

The administration of the affairs of a national bank 
in receivership is vested entirely and exclusively in 
the Comptroller of the Currency, and the courts do not 
have supervisory authority over such administration 
and have no jurisdiction to require discovery and ac¬ 
counting from a receiver and/or the Comptroller. 

The national banking law is a complete system vest¬ 
ing administrative control exclusively in the Comp¬ 
troller. 

In re Earle, 92 Fed. 22 

Cook County National Bank v. United States, 
107 U. S. 445, 448 
Easton v. Iowa, 168 U. S. 220, 229 
Liberty National Bank v. McIntosh, 16 Fed. (2) 
906,909 

Port Newark National Bank v. Waldron, 46 Fed. 
(2) 296, 297 

United States National Bank of La Grande v. 

Poole, 2 Fed. Supp. 153 
Wilson v. Await, 2 Fed. Supp. 465. 

Also see cases cited under heading 3. 
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The Comptroller and the receiver are officers jof the 
United States, and not officers of the court, and the 
possession of the bank’s assets is possession by the 
United States and not possession by the court. Ken¬ 
nedy v. Gibson, 8 Wall. 498. (Receiver a statutory as¬ 
signee of all assets and claims of the bank.) 

Auten v. United States National Bank, 174 U. S. 
. 125 

Ex Parte Chetwood, 165 U. S. 443 
Case v. Terrell, 11 Wall. 199 
Port Newark National Bank v. Waldron, 40 Fed. 
(2) 296 

Liberty National Bank v. McIntosh, 16 Fed. (2) 
906 (certiorari denied, 273 U. S. 769) 

Steele v. Randall, 19 Fed. (2) 40 
Ilulse v. Ar yet singer, 18 Fed. (2) 944 
Lehman v. Spurway, 58 Fed. (2) 227 (certiorari 
denied, 53 S. Ct. 20) 

Wilson v. Await, 2 Fed. Supp. 465 
Fifer v. Williams, 5 Fed. (2) 286, 288 
Ex parte Moore, 6 Fed. (2) 905, 908 
Gockstetter v. Williams, 9 Fed. (2) 928 (af¬ 
firmed 9 Fed. (2) 354) 

The court has no jurisdiction to require discovery 
and accounting. 

Altman v. McClintock, 20 Fed. (2) 226 (affirmed 
28 Fed. (2) 1007) 

Wilson v. Aivalt, 2 Fed. Supp. 465 

The Equitable Plea States No Cause of Actioiji and 
Contains No Averment Sufficient to Justify the 
Relief Sought. 

Consideration of the plea as a whole makes it ap¬ 
parent that the averments thereof amount chiefly to 
statements of conclusions of law and of fact. j 

FKy i 

I 
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Conclusions of fact and conclusions of law are im¬ 
proper pleading, and a motion to dismiss does not ad¬ 
mit matters which are ill pleaded. See: 

Chamberlain Machine Works v. United States, 
270 U. S. 347; 

Amick v. Mortgage Security Corporation, 30 
Fed. (2) 359; 

Green v. Ilayes, et al 11 Pacific Reporter, 719; 

Burris v. Adams et ah 31 Pac. 565, 5G6; 

Bank of United States v. Smith , 11 'Wheaton 
171, 1? 2; 

Keigivin Cases in Equity Pleading and cases 
cited therein, pa^-es 367, 368. 

The petitions for sale of assets tiled in the case of 
the First National Bank of Detroit, together with the 
order therein entered, also the Guardian National Bank 
of Commerce of Detroit and order entered therein, 
are similar in all respects to the petition and order 
here complained of. 

CONCLUSION. 

The appellant in paragraph 12 bases his equitable 
plea on the case of Paris Trust Company et al. v. Cary 
A. Hardee, Receiver, et al.. Equity No. 57S65. 

While the instant appeal has been pending the Davis 
Trust Company case has been considered by the Court 
on a Motion to Dismiss, and has been dismissed. Thus 
the lower Court has disposed of the equities which 
appellant relied upon in drafting and filing plea. 

The merits of the Davis Trust Company case are 
now before this Court on Appeal and involve the same 
issues as are here presented, except the single techni¬ 
cal question as to whether on the record this court will 
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hold that, in violation of law rule 24, judgment was 
taken without notice to appellant. It is not conceivable 
that this Court would send this cause back to the lower 
Court in order merely to permit the filing of an 
amended answer, when appellant elected to waive the 
ready means of filing such answer by a Motion to 
Vacate. 

i 

Should the Court feel, however, that appellant has 
not waived the technical matter of notice and that law 
rule 24, despite the record has not been complied with, 
and must control, it is suggested that, since the appel¬ 
lant has based her defense upon the Davis Trust Com¬ 
pany bill and since the Davis Trust Company bill is 
now before this Court, that the hearing on this cause be 
deferred and combined with the hearing in the Davis 
Trust Company case in order that the Court may con¬ 
sider to what extent, if at all, any equity exists in be¬ 
half of the appellant, other than the technical point of 
notice, hereinabove referred to. 


Huston Thompson, 
Herbert S. Ward, 
Southern Building,! 
Washington, D. C., 
Attorneys for Appellee. 
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